PLN-TXT-2021-011
Agricultural Subdivision

Proposal: An ordinance amending the subdivision ordinance, chapter 70 of the
Chesapeake City Code, Article I, Section 70-1, and the Zoning Ordinance, Appendix A of
the Chesapeake City Code, Article 3, Section 3-403, Article 4, Section 4-204, Article 5,
Sections 5-202 and 5-800, Article 6, Sections 6-301 and 6-302, and Article 10, Section 10502, to modify definitions related to agricultural divisions, including the timing of such
subdivisions; amend the definition of minor subdivisions; revise the residential density
standard in the rural overlay district, which shall include correlating updates to the minimum
acreage for residential estate parcels in the rural overlay district; and increase the minimum
lot size for agriculture property from three (3) to five (5) acres.
Public Hearing Date: July 13, 2022
Staff Report Date: June 22, 2022
Project Planner: Will Miller
STAFF RECOMMENDATION

☒ APPROVED version dated June 22, 2022

☐ CONTINUED

☐ DENIED
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FINDINGS:
1.

The proposed text amendments will support the City’s Comprehensive Plan
wherein, it calls for development within the rural overlay district to be generally of
low intensity while simultaneously encouraging agriculture and related uses, and
as it calls for the retention of a well-defined and protected belt of rural landscape
surrounding the more developed portions of the City.

2.

The proposed text amendments will bring the minimum agriculturally zoned lot size
into harmony with the intent of the rural overlay district by ensuring that all property
owners of future divided lots possess the minimum amount of land necessary to
conduct certain desired agriculture and related principal uses on their property and
by providing property owners of future divided land with an accessible tax incentive
through the City’s Use Value Assessment Program for agricultural and horticultural
purposes.

3.

The proposed text amendments will align with the Rural Overlay District and the
A-1, Agricultural Zoning District, by addressing the growth of incremental divisions
of land that cumulatively result in the establishment of major subdivisions that are
contradictory to the limits/allowances set forth in the City Zoning Ordinance and
Comprehensive Plan.

4.

The proposed text amendments provide a grandfathering provision that allows the
owner of a six acre or more A-1 zoned lot located within the Rural Overlay District,
lawfully existing as of September 16, 2022 (date may change as it is based on the
date of ordinance approval), to perform one minor subdivision under the existing
laws regulating lot size and density.

5.

The proposed text amendments provide a grandfathering provision that allows the
owner of any A-1 or RE-1 zoned lot located within the Rural Overlay District that is
less than five (5) acres in lot area (i.e., a nonconforming sized lot under the
proposed text amendment) and was lawfully existing as of September 16, 2022
(date may change) to be resubdivided if the Planning Director determines that the
resubdivision does not increase or intensify the nonconformity.

STAFF RECOMMENDATION:
Based on the findings contained in this staff report, staff recommends that PLN-TXT2021-011, Option #1, version dated June 22, 2022 be APPROVED.
TEXT AMENDMENT DESCRIPTION:
Current deficiencies within both the Zoning and Subdivision Ordinances have allowed an
increase in suburban style developments within the City’s Rural Overlay District. This is
accomplished through utilizing a series of code provisions to subdivide land zoned A-1,
Agricultural District, into a combination of cul-de-sacs and ‘piano key’ developments that
are inconsistent with the intent of the Rural Overlay District. The Zoning Ordinance
defines minor subdivisions as, “any subdivision of property into not more than five lots,
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parcels or tracts of land, including the residual parcel.” When viewed cumulatively; the
combination of subdivided parcels being created is tantamount to major subdivisions of
land (as opposed to minor), that per Section 10-501 are prohibited in the A-1 district.
In addition, as the number of larger agricultural properties decrease, and the number of
rural land divisions increase, it has become clear that the three-acre minimum density
required within the Rural Overlay District is not in harmony with agricultural land use
incentives and certain by-right agriculture uses permitted by the City Zoning Ordinance,
both of which require a minimum of five acres of land or more. To ensure the Rural
Overlay District is developed cohesively with the City Zoning Ordinance and the adopted
Comprehensive Plan, it is Staff’s opinion that the proposed text amendments are
essential to supporting both documents’ goals for a rural district comprised of low intensity
development with the greatest part being devoted to agriculture and related uses while
simultaneously promoting the preservation and protection of the rural character of the
southern portion of the City.
The proposed text amendments would address many of the discrepancies between the
present Rural Overlay District land development allowances, which are found in the
Zoning Ordinance and Subdivision Ordinance, and the development strategies confirmed
within the adopted Comprehensive Plan. This would be accomplished through the
following:
1.

Increasing the minimum lot size in the agricultural zoning district from three acres
to five acres, which would lessen the impact of minor subdivisions by decreasing
the number of piano key lots abutting the rural back roads of the district from five
for every fifteen acres to three for every fifteen acres.

2.

Revise the density standards in the rural overlay district from a maximum of one
dwelling unit for every three acres, to a maximum of one dwelling unit for every five
acres.

3.

Revise the definition of minor subdivision by adding a provision that disallows the
use of a public street associated with a conservation cluster development to be
used as the required frontage for a minor subdivision of land.

4.

Revise the definition of Minor Subdivision to better reflect its historic interpretation
and implementation relating to the number of minor subdivisions permitted, which
has historically been an allowance of one.

5.

Reduce confusion by defining the terms, “Agricultural Land” and “Bona Fide
Agricultural Use” in the City Code.

BACKGROUND:
Concerns regarding the incremental division of agricultural property using major
subdivisions of land can be traced back more than 30 years to the adoption of the
February 23, 1988 Basic Policies for the Comprehensive Plan and Land Use Map. This
document endorsed a policy of barring major residential subdivisions from A-1 property
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until the land is rezoned accordingly. To bolster this endorsement, on July 24, 1988, City
Council adopted a text amendment to the City Zoning Ordinance prohibiting major
subdivisions of agriculturally zoned land without first being rezoned.
On October 20, 1998, another revision to the City Code was adopted to address what
Staff at the time referred to as an issue “where plats were submitted under the guise of
an agricultural division, then followed by a series of minor subdivisions for the purposes
of creating residential use lots that cumulatively resulted in major subdivisions of
properties zoned A-1.” To address this matter, City Council adopted a key revision to the
City Code definition of a subdivision by including subset division types, such as an
agricultural division and a resubdivision. At the same time, City Council adopted
definitions of major and minor subdivisions, which were subsequently added to the City
Zoning Ordinance and defined by reference as part of the City Subdivision Ordinance.
On May 18, 2004, City Council adopted a comprehensive ordinance regulating cluster
developments as a by-right use, which was previously only permitted as a conditional
use. According to the 2004 Staff Analysis, “the amendments were required in order to
bring the Chesapeake Subdivision Ordinance and Zoning Ordinance into compliance with
the 2002 amendments to Sections 15. 2- 2242(A)(8) and 15. 2- 2286(A)(12) of the Code
of Virginia. These statutes require that if cluster developments are to be permitted in any
locality, they must be allowed as a by-right use with administrative approval.”
Ultimately, the 1988 prohibition of major subdivisions in the A-1 zoning district, the 1998
amendment to the definition of subdivisions, and the 2004 comprehensive by-right cluster
development ordinance, were all intended to protect the rural character of the southern
portion of the city while staying true to both old and new comprehensive plans, which
advocate for rural “developments to be designed in a manner to blend with the rural
landscape, retain a well-defined and protected belt of rural landscape surrounding the
more developed portions of the City, and not result in major subdivisions and
concentrations of buildings.”
COMMENTS:
AGENCIES NOTIFIED

AGENCIES NOTIFIED

RESPONSE REC’D DATE

D & P / Dev Engineering

June 29, 2022
(No Comments)

Agricultural Advisory
Commission

No response received
after presenting the
proposal at their public
hearing

D & P / Zoning

June 22, 2022

Fire Prevention

May 16, 2022
(No Comments)

Economic Dev.

No response

Police

May 23, 2022
(No Comments)

Public Utilities

May 20, 2022
(No Comments)

D & P / Building
Review

May 5, 2022
(No Comments)
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Received comments are attached

STAFF ANALYSIS:
According to the latest United States Department of Agriculture Census Data,
Chesapeake’s Rural Overlay District is home to 248 farms and 36,796 acres of farmland.
In addition, a Geographical Information System analysis of the district revealed a total of
7,440 agriculture and residentially zoned properties, of which, 1,298 contain six acres or
more.
To protect the rural character of this district, the City’s Comprehensive plan calls for the
reinforcement of rural development patterns, the retention of a well-defined and protected
belt of rural landscape surrounding the more developed portions of the City, continued
support focused on the growth of a local agricultural industry, and low density rural
residential uses.
In parallel to the City’s Comprehensive Plan, Section 5-201 of the Zoning Ordinance
states that the Rural Overlay District was created to ensure development within this area
is generally of low intensity, “with the greatest part of the district being devoted to
agriculture and related uses.” While the intent of the Rural Overlay District is clearly set
forth in the Comprehensive Plan and Zoning Ordinance, current land division allowances
in the Zoning Ordinance and Subdivision Ordinance contradict this intent and mistakenly
provide a clear pathway for major subdivisions and unconstrained development in the
rural district.
After the 2004 text amendment permitting by-right clusters, the City began receiving plans
taking advantage of a loophole that was inadvertently created with the adoption of the byright cluster development ordinance. Specifically, it was recognized that large agricultural
properties could now be developed as major subdivisions by utilizing a combination of
resubdivisions, agricultural divisions, cluster development, and minor subdivisions. The
key to these major subdivisions, which are completed under the pretense of simple code
compliant land divisions and are not formally recognized in the code as major
subdivisions, is the allowance of new public streets that are created in combination with
by-right cluster developments. With the correct placement of these new public streets,
neighboring properties, which previously lacked enough existing street frontage to
subdivide, now have an opportunity to do so. The results of which, allows for the creation
of scattered and disconnected suburban style cul-de-sac home sites within rural
communities traversed by mostly older two-lane roads flanked by drainage ditches.
Moreover, these by-right phased developments lack many forms of proper impact
mitigation, which can help address matters such as public school enrollment capacity
issues, road improvements, and contributions to other public facilities. In addition, the
result of this by-right development is typically not the most efficient use of resources and
leads to an inferior type of development. Such safeguards are typically managed through
the official rezoning or conditional use process, which is not required for these by-right
developments.
Major subdivisions in the Rural Overlay District can also be accomplished through the
use of agricultural divisions of land followed shortly thereafter by multiple minor
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subdivisions. In these instances, and after shifting the property lines by means of
resubdivision to achieve the most marketable layout, developers divide larger agricultural
properties into multiple 15-acre tracts. These new tracts are designed to ensure there is
enough existing road frontage assigned to each newly created 15-acre parcel to
accommodate future lots created through the use of minor subdivisions of land. Afterward,
each tract is divided into five lots, or as many as the existing road frontage can legally
accommodate, but not in excess of five. When viewed cumulatively, these minor
subdivisions are more akin to major subdivisions as they typically align in a piano key
fashion up and down the City’s rural roadway network.
In July 2021, the Planning Department completed a case study analysis focusing on 1,935
acres of land located along Sanderson Road, Indian Creek Road, and Cedarville Road.
This analysis was completed to illustrate a phased major subdivision model within the
rural overlay district. The following tables provide details from that study.
2021 CASE STUDY
LOT CREATION PHASE TABLE
PHASES

PARCEL COUNT

PHASE I:
Original Parcels

22

This is a real-life example of the
original parcel configuration located in
the study area prior to any
resubdivisions, agricultural divisions,
or minor subdivisions.
Original number of parcels at this
phase is 22.
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PHASES

PARCEL COUNT

PHASE II:
Resubdivided Parcels

12

This is a real-life example of the
configuration of land parcels located in the
study area after rearranging the properties
through resubdivision.
Number of parcels at the completion of this
phase is 12.

PHASE III:
Agricultural Division Parcels

26

This is a real-life example of the
configuration of land parcels located in the
study area after agriculturally dividing the
properties into multiple 15(>) acre tracts.
Number of parcels at the completion of this
phase is 26.
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PHASES

PARCEL COUNT

PHASE IV:
Hypothetical Cluster Subdivisions

38

This is a hypothetical example of land
parcels located in the study area after the
creation of four cluster developments.
Number of parcels at the completion of this
phase is 38.

118
PHASE V:
Hypothetical Final Subdivision
This is a hypothetical example of land
parcels located in the study area after all
land division types are utilized.
Number of parcels at the completion of this
phase is 118.

After meeting with stakeholders regarding the proposed amendments, Staff felt that the
addition of certain grandfathering provisions was appropriate. Specifically, it was relayed
to Staff by stakeholders that many current longtime agricultural landowners have invested
heavily in estate planning for their family’s future. Such planning includes full boundary
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surveys of large tracts of land in combination with conceptual divisions based on current
lot size and density requirements. Consequently, provisions were added to the proposed
text amendments to allow one minor subdivision of land associated with agriculturally
zoned property within the Rural Overly District as long as the property was legally
recorded prior to the adoption date of the proposed text amendments, plus 30-days, as
is standard, and is six acres or more in size.
Stakeholders also expressed concerns to staff regarding instances where presently
conforming RE-1 and A-1 zoned properties that are five acres or less and located within
the Rural Overly District could no longer be resubdivided after becoming nonconforming
regarding their lot size, which would occur if the proposed text amendments are adopted.
Because the present Zoning Ordinance does not allow the resubdivision of
nonconforming land if the resubdivision does not reduce the degree of nonconformity of
the existing lots, and since resubdivisions only consist of minor adjustments or vacations
of property lines which reallocate or consolidate land area of contiguous lots without
creating additional parcels, staff felt it reasonable to allow greater flexibility for the
resubdivision of nonconforming A-1 and RE-1 zoned property within the Rural Overlay
District. As a result, provisions were added to the proposed text amendments to allow
such nonconforming lots to be resubdivided as long as the resubdivision does not
increase or intensify the existing nonconformity. In other words, instead of the current
code, which requires property owners to “make a bad situation better,” this proposal would
allow the property owners to resubdivide as long as they do not “make the situation
worse.”
PUBLIC OUTREACH:
Staff met with the following committees, bureaus, representatives, and associations to
present the proposed text amendments, address questions relating to the proposal, and
receive all suggestions and comments regarding possible draft revisions.
1.

Coastal Virginia Building Industry Association (Planning meeting with Association):
May 4, 2022

2.

Representatives of the Virginia Farm Bureau (Chesapeake Chapter): May 5, 2022

3.

Agricultural Advisory Commission: May 18, 2022

4.

Virginia Farm Bureau (Member’s Meeting – Chesapeake Chapter): June 6, 2022
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SCENARIOS FOR CONSIDERATION:
If it is Council’s desire to consider portions of the proposed amendments instead of all
aspects of the proposal, Staff created the following voting options for consideration:
Option #1: Vote to pass the proposed text amendments as written.
Option #2: Vote to pass the proposed text amendment relating to the definition of minor
subdivisions, which would disallow city streets created as part of a conservation cluster
development from being used to support further land divisions by means of minor
subdivisions. This text amendment also cleans up the language within the definition of
minor subdivision to provide better clarity regarding its historic interpretation and
implementation.
Option #3: No changes.
The Comprehensive Plan set the vision of the City moving forward. The implementation
of the vision is accomplished through a variety of techniques, which includes aligning
existing codes and ordinances to reflect the vision that is desired. The existing disconnect
between the Comprehensive Plan and the subdivision practices that are permitted by
code requires that action be taken to fully realize the vision.
In staff’s opinion, Option #1 presents the most effective strategy to address the disconnect
by proposing a solution that addresses both road frontage and lot area/density. The most
restrictive element to development in the Rural Overlay is the availability of road frontage.
As has been stated, the only way to extend a public street on A-1 zoned property is
through a cluster subdivision. By restricting the usage of that newly created frontage to
only the parcel that is part of the original cluster, it removes a large catalyst for further
subdivisions. Also, by adjusting the maximum density to one dwelling unit per five acres,
and likewise adjusting the minimum lot size of property zoned A-1 to five acres, the result
is a slowing of suburban style development in the rural overlay. The proposed
grandfathering provisions will preserve property rights for those who are looking to
subdivide using one of the forms of subdivision available to them but will restrict those
who are linking multiple divisions together. None of the options presented by staff will stop
development in the Rural Overlay but will rather slow it down.
For instance, if Option #1 is adopted, landowners will continue to be able to string
Agricultural Divisions and minor subdivisions together, but instead of having 30 acres
Agriculturally divided into two lots, which are then subdivided into 10 lots, that same area
will only be capable of being ultimately subdivided into six lots. Likewise, if that same
property were to use a cluster division to extend a road, the future road could not be used
to create future lots on adjacent parcels deeper in the tract of land.
Option #2 also restricts the usage of road frontage created by cluster subdivisions but
fails to address the stringing of Agricultural Divisions. It is anticipated that the usage of
Agricultural divisions that will be subdivided into minor subdivisions will only increase in
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the years to come; however, the most pressing issue of creating new road frontage for
adjacent parcels would be restricted.
As with either Option #1 or #2, landowners can also seek a rezoning of property to either
RE-1 or any of the other Residential Districts, or even a Planned Unit Development, which
would allow assessment of their request for consistency with the provisions of the
Comprehensive Plan, and compatibility with the surrounding area. Impacts could then be
assessed, and mitigation offered. Staff could also work with developers to ensure a
superior form of development that is consistent with making Chesapeake an exceptional
place to live, learn, work, farm, and play. Many forms of “agrihoods” have occurred across
the country and allow a superior form of rural development while also incorporating the
preservation of rural activities such as crop production, equestrian facilities, and
silviculture.
As always, the third option is not adopting any of the provisions presented. It is anticipated
that the usage of the existing loopholes will only increase and lead to more development
that presents no impact mitigation and leads to further suburban sprawl into the Rural
Overlay. If this is the case, future revisions to the Comprehensive Plan may be necessary
to adjust the vision for this area of the City.
Staff recommends approval of this text amendment with Option #1.
PREVIOUS STAFF REPORTS AND UPDATES:
Staff Report dated November 30, 2021
Staff Report dated January 14, 2022
Staff Report dated March 29, 2022
ATTACHMENTS:
1.

Departmental Review Comments

2.

Ordinances, dated June 22, 2022 (Voting Options #1 and #2)

3.

Initiating Resolution dated August 17, 2021
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DEPARTMENTAL REVIEWING COMMENTS
PLN-TXT-2021-011 – AG Text Amendments
DEVELOPMENT & PERMITS:
BUILDING: PROVIDED ON May 5, 2022
No Comments
ENGINEERING: PROVIDED ON June 29, 2022
Based on our meeting we don’t have any objections to the overall text
amendment. Based on our past experience, we know that a determination of a bona fide
agricultural use is not an exact science. We have had this issue frequently as it relates to
permitting decisions, of a less significant nature. If there is the potential to disqualify
someone from an agricultural division based on the bona fide use, you may want to
provide additional clarity in the definition to minimize subjectivity. We would prefer that it
is clear that decision is made by the Planning Director or designee.
ZONING: PROVIDED ON June 22, 2022
Advisory:
There have been several options provided for the adoption of the proposed text and code
amendments concerning the preservation of the rural character of southern Chesapeake. One
of the options provides for “grandfathering” of over 1000 parcels of land that could be allowed
to be subdivided in a way that the amendments are intended to prevent.
If the proposed grandfathering is included in the amendments, the character of the Rural
Overlay District is likely to be lost. While I sympathize with the difficulties associated with
farming these days, if the intent of the proposed amendments are to preserve the rural
character, I would recommend adoption of option #2 and remove the grandfathering options.
Option #1, on the other hand, leaves over 1000 more properties open to further subdivision.
PUBLIC UTILITIES: Provided on MAY 20, 2022
No Comments
FIRE PREVENTION: Provided on MAY 16, 2022
No Comments
POLICE: Provided on MAY 23, 2022
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No Comments
ECONOMIC DEVELOPMENT
No Response

AGRICULTURAL ADVISORY COMMISSION
Presentation to the Commission by Planning Staff was conducted on May 18, 2022.
No position letter was provided to Planning from the Agricultural Advisory Commission
(AAC). Staff contacted the Chesapeake Agriculture Department (CAD) on June 23rd,
2022, via email to inquire as to the findings and recommendations of the
Commission. Staff was notified on June 24th, 2022, that the CAD had not received any
information from the AAC.
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